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DEPARTMENT  OF  UBOR 

Labor-Management  Services 
Administration 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
EMPLOYEE  BENEFIT  PLANS 

Proposed  Class  Exemptions  From  Prohibi¬ 
tions  Respecting  Certain  Transactions 
in  Which  Multiemployer  Plans  Are 
Involved 

December  13, 1975. 

Notice  is  herebv  given  that  an  appli¬ 
cation  for  exemption  for  certain  classes 
of  transactions  in  which  multiemplover 
plans  (as  defined  in  section  3(37)  of  the 
Employee  Retirement  Ihcome  Security 
Act  of  1974  (the  Act)  and  section  414(f) 
of  the  Internal  Revenue  Code  of  1954 
(the  Code))  are  involved  from  the  re¬ 
strictions  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section  4975(c)  (1) 
of  the  Code,  has  been  filed  by  the  Alaska 
Teamsters  Emoloyer  Pension  Trust  (the 
Applicant)  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the  pro¬ 
cedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28,  1975)  and 
Rev.  Proc.  75-26,  1975-20  I.R.B.  14. 

The  Applicant  represents  that  multi¬ 
employer  plans  at  times  are  required  to 
secure  adequate  space  for  the  ordinary 
and  necessary  operations  of  the  plan  on 
an  efficient  and  economical  basis.  Sec¬ 
tion  408(b)  (2)  of  the  Act  and  section 
4975(d)  (2)  of  the  Code  provide  a  specific 
exemption  from  the  prohibited  transac¬ 
tion  provisions  set  forth  in  section  406 
of  the  Act  and  section  4975(c)(1)  of 
the  Code  concerning,  among  other 
things,  the  furnishing  of  office  space  to 
a  plan  by  a  party  in*  interest  or  a  dis¬ 
qualified  person  (as  defined  in  section 
3(14)  of  the  Act  and  section  4975(e)  (2) 
of  the  Code,  respectively),  provided  that 
the  arrangement  for  such  office  space  is 
reasonable  and  no  more  than  reasonable 
compensation  is  paid  therefor.  However, 
multiemployer  plans  are  sometimes  un¬ 
able  to  secure  adequate  existing  office 
space,  whether  from  parties  in  interest, 
or  disoualified  persons,  or  from  others. 

It  is  further  represented  that,  on  oc¬ 
casion,  in  order  to  satisfy  the  needs  of  a 
multiemployer  plan  for  adequate  space, 
the  plan  fiduciaries,  in  the  exercise  of 
their  fiduciary  duties,  may,  for  valid  rea¬ 
sons,  cause  the  plan  to  acquire  unim¬ 
proved  real  property  for  the  purpose  of 
erecting  thereon  a  building  structure,  all 
or  a  portion  of  which  will  be  used  by  the 
plan  for  the  purpose  of  carrying  on  its 
ordinary  and  necessary  operations  on  an 
efficient  and  economical  basis.  Section 
406  of  the  Act  and  section  4975(c)(1) 
of  the  Code  do  not  prohibit  or  provide 
for  the  imposition  of  taxes  upon  the 
acquisition  of  unimproved  real  property 
by  a  plan  for  the  purpose  of  erecting  a 
building  structure  thereon,  all  or  a  por¬ 
tion  of  which  will  be  used  by  the  plan  for 
the  purpose  of  carrying  on  its  ordinary 
and  necessary  operations.  However,  it 
is  noted  that  section  406  of  the  Act  and 
section  4975(c)(1)  of  the  Code,  among 


other  things,  provide  (subject  to  appli¬ 
cable  statutory  exemptions)  that  the 
sale  or  exchange  of  any  property  be¬ 
tween  a  plan  and  a  partv  in  interest  or 
a  disqualified  person,  and  the  furnishing 
of  goods,  services,  or  facilities  between 
a  plan  and  a  party  in  interest  or  dis¬ 
qualified  person,  constitute  prohibited 
transactions. 

The  Applicant  represents  that  in  some 
circumstances  suitable  unimproved  real 
property  sought  to  be  acquired  by  a 
multiemployer  plan  for  the  purposes  de¬ 
scribed  above  may  be  held  by  an  em¬ 
ployee  organization  the  members  of 
which  are  participants  or  beneficiaries 
of  the  plan.  Since  such  an  employee  or¬ 
ganization  is'  by  definition  a  party  in 
interest  and  a  disqualified  person  with 
respect  to  the  plan  under  section  3(14) 
(D)  of  the  Act  and  section  4975(e)(2) 
(D)  of  the  Code,  the  acquisition  of  such 
unimproved  real  property  by  the  plan 
from  the  employee  organization  would 
constitute  a  prohibited  transaction. 

Further,  on  many  occasions  the  per¬ 
sons  appointed  to  serve  as  trustees  of 
such  a  plan  by  an  employee  organization 
under  section  302(c)(5)  of  the  Labor 
Management  Relations  Act,  1947  (29 
U.S.C.  186(c)(5))  will  be  the  same  per¬ 
sons  who  are  officers  of  the  employee 
organization.  In  such  situations,  there  is 
a  substantial  likelihood  that  the  acquisi¬ 
tion  of  such  unimproved  real  property 
by  the  plan  may  be  prohibited  under  the 
provisions  of  section  406(b)  (2)  of  the 
Act. 

The  application  also  asserts  that  it  is 
not  unusual  for  a  multiemployer  plan  to 
arrange  for  the  construction  of  building 
structures  for  the  purpose  of  providing 
office  space  for  the  plan  with  building 
contractors  and  subcontractors  some  or 
all  of  whose  employees  are  participants 
or  beneficiaries  of  the  plan.  Since  such 
building  contractors  and  subcontractors 
are  by  definition  parties  in  interest  and 
disqualified  persons  with  respect  to  the 
plan  under  section  3(14)  (C)  of  the  Act 
and  section  4975(e)  (2)  (O  of  the  Code, 
any  arrangement  as  described  above  be¬ 
tween  the  plan  and  such  building  con¬ 
tractors  and  subcontractors  would  also 
constitute  prohibited  transactions. 

Based  upon  the  representations  set 
forth  in  the  application,  including  the 
fact  that  the  Applicant  proposes  to  en¬ 
gage  in  a  land  purchase  and  contract 
for  construction  of  a  building  thereon  in 
a  manner  encompassed  by  the  transac¬ 
tions  which  are  generally  described  im¬ 
mediately  hereafter,  the  Applicant  has 
requested  the  Department  of  Labor  and 
the  Internal  Revenue  Service  to  grant 
certain  class  exemptions  under  section 
408 1  a)  of  the  Act  and  section  4975(c) 

(2)  of  the  Code,  with  respect  to  (1)  the 
acquisition  by  a  multiemployer  plan  from 
an  employee  organization  which  is  a 
party  in  interest  or  a  disqualified  person 
with  respect  to  the  plan  of  unimproved 
real  property  for  the  purpose  of  erecting 
thereon  a  building  structure,  all  or  a 
substantial  portion  of  which  will  be  used 
by  the  plan  for  the  purpose  of  carrying 
on  its  ordinary  and  necessary  operations 
on  an  efficient  and  economical  basis;  and 


(2)  the  con'struction  for  a  muitiemnloyer 
plan  of  a  building  structure,  all  or  a  por¬ 
tion  of  which  will  be  used  by  the  plan 
for  the  orincioal  pumose  of  carrving  on 
its  ordinary  and  necessarv  operations  on 
an  efficient  and  economical  basis,  by 
building  contractors  or  subcontractors 
who  are  parties  in  interest  or  disqualified 
persons  with  respect  to  the  plan  solely 
by  reason  of  the  fact  that  employees  of 
such  building  contractors  or  subcontrac¬ 
tors  are  participants  in  the  plan. 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subiect  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  oartv  in  interest  or 
disoualified  person  with  respect  to  a  nlan 
to  which  the  exemotion  is  applicable 
from  certain  other  provisions  of  the  Act 

.and  the  Code,  including  anv  prohibited 
transaction  provisions  to  which  the  ex¬ 
emotion  does  not  apply  and  the  general 
fiducisrv  responsibilitv  provisions  of  sec¬ 
tion  404  of  the  Act  which,  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  respecting  the  plan  solely  in 
the  interest  of  the  plans  participants  and 
beneficiaries  and  in  a  prudent  fashion  in 
accordance  with  section  404 (a)  (1)  (B) 
of  the  Act;  nor  does  it  affect  the  re- 
auirement  of  section  401  (a)  of  the  Code 
that  a  plan  must  operate  for  the  ex¬ 
clusive  b«*n»*fit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  TThe  exemption  reouested  in  the 
application  with  respect  to  the  acquisi¬ 
tion  of  unimproved  real  property  does 
not  extend  to  transactions  prohibited 
under  section  406(b>(l)  and  (3)  of  the 
Act  and  section  4975(c)  (1)  (E)  and  (P) 
of  the  Code. 

(3)  The  exemption  requested  in  the 
application  with  respect  to  the  construc¬ 
tion  of  a  building  structure  does  not  ex¬ 
tend  to  transactions  prohibited  under 
section  406(b)  of  the  Act  and  section 
4975(c)  (t>  (■'5^)  and  (P)  of  the  Code. 

(4)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)  (2)  of  the  Code,  the 
Department  of  Labor  and  the  Internal 
Revenue  Service  must  find  that  the  ex¬ 
emption  is  administratively  feasible,  in 
the  interest  of  the  plan  or  plans  and  of 
their  participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plan  or  plans. 

(5)  The  exemptions  proposed  herein 
or  whieh  mav  be  subsea  uently  proposed 
as  part  of  this  proceeding  are  supple¬ 
mental  to.  and  not  in  derogation  of,  any 
other  provisions  of  the  Act  and  the  (?ode, 
including  statutory  exemptions  and  tran¬ 
sitional  rules.  Furthermore,  the  fact  that 
a  transaction  is  the  subject  of  an  exemp¬ 
tion  is  not  dispositive  pf  whether  the 
transaction  would  have  been  a  prohibited 
transaction  in  the  absence  of  such  ex¬ 
emption  or.  though  it  would  have  been 
a  prohibited  transaction,  is  exempt  by 
operation  of  a  statutory  exemption  or  a 
transitional  rule. 

(6)  The  application  for  exemption  re¬ 
ferred  to  herein  is  available  for  public 
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inspection  at  the  Public  Document 
Room,  Office  of  Employee  Benefits  Se¬ 
curity,  U.S.  Department  of  Labor,  Room 
N4677,  200  Constitution  Avenue,  NW., 
Washington,  D.C.  20216. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pro¬ 
posed  exemptions  set  forth  herein.  In 
order  to  receive  consideration,  such 
comments  should  be  received  by  the  De¬ 
partment  of  Labor  on  or  before  Janu¬ 
ary  19;  1976.  In  addition,  any  interested 
person  may  submit  a  written  request 
that  a  hearing  be  held  relating  to  the 
proposed  exemption  concerning  the  ac¬ 
quisition  of  unimproved  real  property. 
Such  written  request  must  be  received 
by  the  Department  of  Labor  on  or  be¬ 
fore  January  13,  1976,  and  should  state 
the  reasons  for  such  person’s  request  for 
a  hearing  and  the  nature  of  such  per¬ 
son’s  interest  in  the  proposed  exemp¬ 
tion  relating  to  the  acquisition  of  unim¬ 
proved  real  property. 

Written  comments  pertaining  to  the 
proposed  exemptions,  and  requests  for 
a  hearing  pertaining  to  the  exemption 
relating  to  the  acquisition  of  unim¬ 
proved  real  property,  (preferably  six 
copies)  should  be  submitted  to  “Multi¬ 
employer  Plans — Real  Property”,  Office 
of  Employee  Benefits  Secxudty,  Labor- 
Management  Services  Administration, 
Room  N-4716,  U.S.  Department  of 
Labor,  Washington,  D.C.  20216.  All  such 
comments  will  be  made  part  of  the  rec¬ 
ord.  and  will  be  available  for  public  in¬ 
spection  at  the  Public  Document  Room. 
Office  of  Employee  Benefits  Security. 
U.S.  Department  of  Labor.  Room  N4677, 
200  Constitution  Avenue.  NW.,  Washing¬ 
ton.  D.C. 20216. 

I.  AcQUisition  of  unimvroved  real 
property.  ’The  class  exemption  set  forth 
below  has  been  requested  by  the  Alaska 
Teamsters  Employer  Pension  'Trust  (the 
Applicant)  in  order  to  permit  multiem¬ 
ployer  plans  to  acquire  unimproved  real 
property  from  an  employee  organiza¬ 
tion  for  the  purpose  of  erecting  thereon 
a  building  structure,  all  or  a  substan¬ 
tial  portion  of  which  will  be  used  by  the 
plan  for  the  piu*pose  of  carrying  on  its 
ordinary  and  necessary  operations  on  an 
efficient  and  economical  basis.  It  is  rep¬ 
resented  that  the  proposed  exemption 
sets  forth  certain  conditions  which  must 
be  satisfied  and  which  are  sufficient  to 
protect  the  interests  and  rights  of  partic¬ 
ipants  and  beneficiaries  of  such  plans. 

Requested  exemption.  It  is  reqiiested 
that  the  following  class  exemption  be 
granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c) 

(2)  of  the  Code  and  in  accordance  with 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28.  1975)  and  Rev.  Proc.  75-26, 
1975-20 1113. 14: 

See.  1 — Prospective.  Effective  on  the 
date  this  exemption  becomes  effective, 
the  restrictions  of  sections  406(a)(1) 
and  406(b)  (2)  of  the  Act  and  the  taxes 
0  imposed  by  section  4975(a)  and  (b>  of 
the  Code,  by  reascm  of  section  4975(c) 

(1)(A)  throuiffi  (D)  of  the  Code.  shaU 
not  apply  to  the  acquisition  by  a  multi¬ 
employer  plan  of  unimproved  real  prop¬ 
erty  from  an  employee  organization  (as 


defined  in  section  3(a)  below)  which  is 
a  party  in  interest  or  a  disqualified  per¬ 
son  with  respect  to  the  plan,  for  the  pur¬ 
pose  of  erecting  thereon  a  building 
structure  all  or  a  substantial  portion  of 
which  is  intended  to  be  used  for  carry¬ 
ing  on  the  ordinary  and  necessary  op¬ 
erations  of  the  plan,  provided  that: 

(a)  Before  the  acquisition  by  the  plan 
of  unimproved  real  property  from  any 
employee  organization  which  is  a  party 
in  interest  or  a  disqualified  person  with 
resjject  to  the  plan: 

(1)  The  plan  shall  have  made  a 
diligent  but  unsuccessful  effort  to  secure 
adequate  existing  office  space  for  carry¬ 
ing  on  its  ordinary  and  necessary  opera¬ 
tions  on  an  efficient  and  economical 
basis,  or,  if  such  space  was  unavailable, 
to  secure  unimproved  real  property  from 
a  person  who  is  not  a  party  in  interest 
or  disqualified  person,  for  the  purpose 
of  erection  of  a  building  structure  all  or  a 
substantial  portion  of  which  would  be 
used  for  carrying  on  the  ordinary  and 
necessary  operations  of  the  plan; 

(2)  ’The  plan  shall  have  secured  from 
three  qualified  and  independent  ap¬ 
praisers  who  are  familiar  with  the  area 
in  which  the  imimproved  real  property 
proposed  to  be  acquired  is  situated,  final 
written  opinions  as  to — 

(A)  the  fair  market  value  of  such 
property, 

(B)  the  general  suitability  of  such 
property  for  the  erection  of  a  building 
structure  as  contemplated  by  the  plan 
for  carrying  on  its  ordinary  and  neces¬ 
sary  operations  on  an  efficient  and  eco¬ 
nomical  basis,  and 

(C)  the  approximate  rental  rate  (on  a 
square  foot  of  usable  space  basis)  which 
the  plan  may  reasonably  expect  to  re¬ 
ceive  with  respect  to  any  such  space  in 
the  contemplated  building  structure  that 
the  plan  may  not  intend  to  utilize  upon 
original  occupancy  for  carr3dng  on  its 
ordinary  and  necessary  operations  on  an 
efficient  and  economical  basis;  and 

(3)  ’The  plan  shall  have  secured  from 
at  least  three  unaffiliated  construction 
general  contractors  preliminary  esti¬ 
mates  as  to  the  total  construction  costs 
(including  all  off-site  costs,  such  as  costs 
which  may  relate  to  utilities,  water  sup¬ 
ply  and  sewage)  of  the  building  struc¬ 
ture  contemplated  to  be  erected  by  the 
plan. 

(b)  'The  purchase  price  incurred  by 
the  plan  to  acquire  the  unimproved  real 
property  shall  not  exceed  the  lowest  of 
the  following; 

(1)  The  fair  market  value  of  such 
property  determined  as  ot  the  date  the 
binding  contract  to  purchase  the  prop¬ 
erty  was  entered  into  by  the  plan; 

(2)  The  mean  between'  the  two  low¬ 
est  appraised,  values  of  such  propoiv 
received  by  the  plan  in  satisfaction  of 
paragraph  (a)  (2)  of  this  section; 

(3)  The  purchase  price  incurred  by 
the  selling  emolovee  organization  if  such 
property  was  acquired  by  the  organiza¬ 
tion  within  36  months  prior  to  the  date 
of  its  sale  to  the  plan; 

(4)  The  purchase  price  incurred  by 
any  ofScer,  director,  or  emoloyee  of  the 
selling  employee  organization  who  has 


the  power  to  exercise  a  controlling  in- 
fiuence  over  the  management  or  policies 
of  such  organization,  or  by  any  member 
of  the  family  of  such  officer,  director,  or 
employee,  if  any  such  person  sold  the 
pronerty  to  the  emolovee  organization 
within  36  months  prior  to  its  resale  to 
the  plan :  or 

(5)  Three  percent  of  the  fair  market 
value  of  the  plan’s  gross  assets  deter¬ 
mined  on  the  date  of  the  acquisition  of 
such  property  by  the  plan. 

(c)  No  commissions  or  any  other  soe- 
cial  remuneration  (whatever  its  form) 
shall  be  paid  in  connection  with  the  sale 
of  the  unimproved  real  property  to  the 
plan. 

(d)  Construction  of  the  building  struc¬ 
ture  contemnlated  bv  the  Plan  for  the 
purpose  of  carrying  on  its  ordinary  and 
necessary  operations  on  an  efficient  and 
economical  basis  shall  commence  within 
12  months  after  the  date  of  acquisition 
of  the  unimT'roved  real  property  by  the 
plan  unless  delayed  by  unforseen  circum¬ 
stances  arising  after  the  purchase,  such 
as  labor  strikes,  material  shortages,  nat¬ 
ural  di‘!asters.  or  government  action. 

(e)  The  sale  of  the  unimproved  real 
property  to  the  plan  shall  not  benefit, 
nor  be  one  of  a  series  of  transactions 
any  of  which  benefits,  directly  or  indi¬ 
rectly.  any  partv  having  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  the  emoloyee 
organization  or  the  plan,  or  any  affiliate 
of  such  party. 

(f)  At  least  80  percent  of  the  unim¬ 
proved  real  property  shaU  be  substan¬ 
tially  related  to  the  building  strueture. 

(g)  A  substantial  portion  of  the  build¬ 
ing  shall  be  used  by  the  plan. 

(h)  For  the  period  beginning  at  least 
60  days  prior  to  the  date  of  acquisition 
of  the  unimproved  real  property  up  to 
the  date  of  such  acquisition,  the  plan 
shall  continuously  and  prominently  post 
at  all  offices  of  the  plan,  all  hiring  halls 
and  di^atch  halls  of  the  employee  or¬ 
ganization  and  all  places  where  mem¬ 
bership  meetings  of  the  employee  orga¬ 
nization  are  customarily  held,  for  inspec¬ 
tion  by  plan  participants,  notice  of  the 
propo^  acquisition  by  the  plan  of  im¬ 
improved  re*d  property  from  the  em¬ 
ployee  organization,  which  notice  shall 
set  forth  the  following,  or  state  where  in 
such  offices.  haUs,  and  places  the  follow¬ 
ing  are  available: 

(1)  A  copy  of  the  PZdskal  Rzgistek 
notice  of  the  granting  of  this  exemption: 

(2)  The  relevant  financial  terms  of  the 
proposed  acquisition  along  with  a  state¬ 
ment  of  the  relevant  financial  terms 
with  respect  to  the  total  construction 
costs  of  the  building  structure  contem¬ 
plated  by  the  plan; 

(3)  A  statement  by  the  plan  setting 
forth  the  basis  of  its  compliance  with 
each  of  the  terms  and  condltkms  of  this 
exemption  including  a  complete  set  of 
recmrds  documenting  the  efforts  made 
by  the  plan  to  secure  existing  ofiBce  space 
and  suitable  unimproved  property  from 
unrelated  parties: 

(4)  Ctopies  of  the  appraisals  secured 
from  appraisers  in  accordance  with  sub- 
paragraph  (a)  (2)  of  this  section; 


FEOflAl  RKHSTR.  VOL  40,  NO.  S4S— fMOAY,  OfOMKa  19.  1975 


58%6 


NOTICES 


(5)  Copies  of  the  preliminary  estimates 
as  to  total  construction  costs  of  the  con¬ 
templated  building  structure  secured 
frcMn  the  three  construction  general  con¬ 
tractors  in  accordance  with  subpara¬ 
graph  (a)  (3)  of  this  section;  and 

(6)  The  following  statement: 

Any  participant  who  believes  the  transac¬ 
tion  described  does  not  satisfy  the  condi¬ 
tions  of  the  class  exemption  may  send  a  state¬ 
ment  setting  forth  the  reasons  for  such  belief 
and  any  pertinent  facts  to  "Multlemployer 
Plans — Real  Property".  Office  of  Employee 
Benefits  Security.  Labor-Managing  Services 
Administration.  Room  N-4716.  tJB.  Depart¬ 
ment  of  Labor.  Washington.  D.C.  20216  on 
or  before  [insert  date  45  days  after  the  date 
of  posting  of  the  notice]. 

(i)  Tfie  plan  shall  file  six  copies  of  the 
notice  required  under  paragraph  (h) 
above  at  least  60  davs  prior  to  the  date  of 
the  proposed  acnuisition  at  the  following 
address;  “Multiemployer  Plans — Real 
Property”.  Office  of  Employee  Benefits 
Security.  Labor-Management  Services 
Administration.  Room  N4716,  U.S.  De¬ 
partment  of  Labor,  Washington,  D.C. 
20216. 

(j)  A  complete  set  of  records  docu¬ 
menting  all  items  required  in  paragraph 
(h)  above,  along  with  records  document¬ 
ing  all  bids  received  and  contracts  en¬ 
tered  into,  shall  be  kept  by  the  plan 
trustees  until  termination  of  the  period 
ending  six  years  from  the  laist  day  of  the 
year  in  which  the  construction  of  the 
building  is  completed,  except  that  a  pro¬ 
hibited  transaction  will  not  be  deemed  to 
have  occurred  if  due  to  circumstances 
beyond  the  control  of  the  plan  fiduciaries, 
such  records  are  lost  or  destroyed  prior 
to  the  end  of  such  six-year  period. 

Sec.  2 — Retroactive.  Effective  Janu¬ 
ary  1, 1975  until  the  effective  date  of  any 
exemption  granted  pursuant  to  section  1 
above,  the  restrictions  of  section  406(a) 
(1)  and  406(b)(2)  of  the  Act  and  the 
taxes  imposed  by  section  4975(a)  and 

(b)  of  the  Code,  by  reason  of  section 
4975(c)  (1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  acquisition  by  a 
multiemployer  plan  of  unimproved  real 
property  from  an  employee  organization 
(as  defined  in  section  3(a)  below)  which 
is  a  party  in  interest  or  a  disqualified 
person  with  respect  to  the  plan,  for  the 
purpose  of  erecting  thereon  a  building 
structure  all  or  a  substantial  portion  of 
which  would  be  used  for  carrying  on  the 
ordinary  and  necessary  operations  of  the 
plan,  provided  that: 

(a)  Two  qualified  and  independent 
appraisers  shall  have  submitted  written 
opinions  as  to  the  items  set  forth  in 
section  1(a)(2). 

(b)  The  purchase  price  incurred  by  the 
plan  to  acquire  the  unimproved  real 
property  shall  not  exceed  the  lowest  of 
the  following: 

(1)  The  fair  market  value  of  such 
property  determined  as  of  the  date  the 
binding  contract  to  purchase  the  prop¬ 
erty  was  entered  into  by  the  plan; 

(2)  The  purchase  price  incurred  by 
the  selling  employer  organization  if  such 
property  was  acquired  by  the  organiza¬ 
tion  within  36  months  prior  to  the  date 
of  its  sale  to  the  plan; 


(3)  The  purchase  price  incurred  by 
any  officer,  director,  or  employee  of  the 
selling  employee  organization  who  has 
the  power  to  exercise  a  controlling  in- 
fiuence  over  the  management  or  policies 
of  such  organization,  or  by  any  member 
of  the  family  of  such  officer,  director,  or 
employee,  if  any  such  person  sold  the 
property  to  the  emolovee  organization 
within  36  months  prior  to  its  resale  to 
the  plan;  or 

(4)  Three  percent  of  the  fair  market 
value  of  the  plan’s  gross  assets  deter¬ 
mined  as  of  the  date  of  the  acquisition  of 
such  property  by  the  plan. 

(c)  The  plan  shall  have  complied  with 
the  requirements  of  section  1  (c)  through 
(g)  above. 

(d)  For  a  period  beginning  within  30 
days  after  the  effective  date  of  this  ex¬ 
emption  and  lasting  for  at  least  60  days, 
the  plan  shall  continuously  and  promi¬ 
nently  post  at  all  offices  of  the  plan,  all 
hiring  halls  and  dispatch  halls  of  the 
employee  organization  and  all  places 
where  membership  meetings  of  the  em¬ 
ployee  organization  are  customarily  held, 
for  inspection  by  plan  particioants,  no¬ 
tice  of  the  proposed  acquisition  by  the 
plan  of  unimproved  real  property  from 
the  employee  organization,  which  notice 
shall  set  forth  the  following,  or  state 
where  in  such  offices,  halls,  and  places 
the  following  are  available : 

(1)  A  copy  of  the  Federal  Register 
notice  of  the  granting  of  this  exemption; 

(2)  The  relevant  financial  terms  of 
the  acquisition  along  with  a  statement  of 
the  relevant  financial  terms  with  respect 
to  the  total  construction  costs  of  the 
building  structure  contemplated  by  the 
plan; 

(3)  A  statement  by  the  plan  setting 
forth  the  basis  of  its  comoliance  with 
each  of  the  terms  and  conditions  of  this 
exemption  including  a  complete  set  of 
records  documenting  the  efforts  made  bv 
the  plan  to  secure  existing  office  space 
and  suitable  unimproved  property  from 
unrelated  parties; 

(4)  Copies  of  the  appraisals  secured 
from  appraisers  in  accordance  with  sub- 
paragraph  (a)  of  this  section. 

(5)  Copies  of  the  preliminary  esti¬ 
mates  as  to  total  construction  costs  of 
the  contemplated  building  structure  se¬ 
cured  from  two  construction  general 
contractors  containing  the  information 
called  for  by  subparagraph  (a)  (3)  of 
section  1,  and 

(6)  The  following  statement: 

Any  participant  who  believes  the  transaction 
described  does  not  satisfy  the  conditions 
of  the  class  exemption  may  send  a  state¬ 
ment  setting  forth  the  reasons  for  such 
belief  and  any  pertinent  facts  to  "Multi¬ 
employer  Plans — Real  Property”,  Office  of 
Employee  Benefits  Security,  Labor-Manage¬ 
ment  Services  Administration.  Room  N-4716. 
U.S.  Department  of  Labor,  Washington.  D.C. 
20216  on  or  before  (insert  date  45  days  after 
the  date  of  posting  of  the  notice.] 

(e)  The  plan  shall  file  Six  copies  of  the 
notice  required  under  paragranh  (d) 
above  within  at  least  30  days  after  the 
effective  date  of  this  exemption  at  the 
following  address:  “Multiemployer 
Plans — Real  Property”,  Office  of  Em¬ 


ployee  Benefits  Security.  Labor-Manage¬ 
ment  Services  Administration,  Room 
N-4716.  U.S.  Department  of  Labor, 
Washineton,  D.C.  20216. 

(fi  Within  at  least  30  days  after  the 
effective  date  of  this  exemption  the  plan 
trustees  shall  prepare  and  keep  a  com¬ 
plete  set  of  records  documenting  all 
items  required  in  paragraph  (d)  above, 
along  with  records  documenting  all  bids 
received  and  contracts  entered  into, 
which  records  shall  be  kent  until  termi¬ 
nation  of  the  period  ending  six  years 
from  the  last  day  of  the  year  in  which 
the  construction  of  the  building  is  com¬ 
pleted,  excent  that  a  prohibited  trans¬ 
action  will  not  be  deemed  to  have  oc¬ 
curred  if  due  to  circumstances  beyond 
the  control  of  the  nlan  fiduciaries,  such 
records  are  lost  or  destroyed  prior  to  the 
end  of  such  six-vear  period. 

(g)  The  applicant  shall  give  notice  of 
the  proposal  of  this  exemption  to  mem¬ 
bers  of  the  employee  organization  mem¬ 
bers  of  which  are  covered  by  the  appli¬ 
cant  plan  and  to  participants  and 
beneficiaries  of  the  plan,  including  a 
copy  of  the  proposal  of  this  exemption, 
in  the  form  and  manner  set  forth  in 
subnaragraph  (d)  above,  except  that  a 
period  beginning  within  five  days  after 
the  publication  of  this  proposal  and  end¬ 
ing  January  19,  1976  shall  be  substituted 
for  the  date  set  forth  in  subparagraph 
(d)  (6). 

Sec.  3 — Definitions.  For  purposes  of 
sections  1  and  2  above — 

(a)  The  term  “employee  organi’^ation” 
shall  have  the  meaning  ascribed  to  it 
by  section  3(4)  of  the  Act  and,  in  addi¬ 
tion,  shall  include  any  pierson  (as  defined 
in  section  7701(a)  (1)  of  the  Code)  which 
is  a  non-profit  corporation,  the  share¬ 
holders  or  members  of  which  constitute 
substantially  all  of  the  members  of  the 
employee  organization. 

(b)  The  term  “unimproved  real  prop¬ 
erty”  means  land  which  has  no  building 
structures  on  it  the  value  of  which  is 
equal  to  15  percent  or  more  of  the  value 
of  the  land;  except  that,  for  the  purpose 
of  section  2  above,  the  purchase  of 
“unimproved  real  property”  shall  mean 
the  purchase  of  land  and  all  building 
structures  thereon  the  value  of  which 
does  not  exceed  15  percent  of  the  value 
of  the  land. 

(c)  The  term  “substantial  portion” 
relating  to  the  use  bv  the  plan  of  a  build¬ 
ing  structure,  shall  mean  that  imme¬ 
diately  following  the  construction  of  the 
building  structure  at  least  25  percent  of 
the  usable  space  thereof  shall  be  used  by 
the  plan  for  the  purpose  of  carrying  on 
its  ordinary  and  necessary  operations  on 
an  efficient  and  economical  basis  and  the 
plan  expects  to  use  at  least  25  percent  of 
such  usable  space  for  the  foreseeable 
future. 

(d)  The  term  “independent  ap¬ 
praiser”  mesuis  an  appraiser  which  re¬ 
ceived  at  least  90  percent  of  its  compen-^ 
sation  during  each  of  the  three  12- 
month  periods  immediately  preceding 
the  appraisal  referred  to  in  this  exemp¬ 
tion  from  sources  other  than  the  plan  or 
the  employee  organization. 
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(e)  The  term  “unaflBliated  construc¬ 
tion  general  contractor”  means  a  con¬ 
tractor  (1)  whose  directors,  offlcers,  five 
p>ercent  shareholders,  or  partners  are 
neither  oflBcers,  directors,  or  employees 
who  have  the  power  to  exercise  a  con¬ 
trolling  influence  over  the  management 
or  policies  of  the  employee  organization, 
nor  a  member  of  the  family  of  such 
officer,  director,  or  employee,  nor  fiduci¬ 
aries  of  the  plan,  nor  members  of  the 
family  of  such  a  fiduciary,  and  (2)  whose 
employees  constitute  no  more  than  five 
percent  of  the  participants  in  the  plan. 

(f)  The  term  “member  of  the  family” 
shall  mean  a  relative  as  defined  in  section 
3(15)  of  the  Act,  or  a  brother,  a  sister, 
or  a  spouse  of  a  brother  or  sister. 

(g)  The  term  “affiliate”,  with  respect 
to  any  p>erson  shall  include: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries,  con¬ 
trolling,  controlled  by,  or  under  common 
control  with  such  person; 

(2)  Any  officer,  director,  partner,  em¬ 
ployee  or  member  of  the  family  of  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  partner. 

II.  Construction  of  buildino  structure. 
The  class  exemption  set  forth  below  has 
been  requested  by  the  Alaska  Teamsters 
Employer  Pension  Trust  (the  Aptplicant) 
in  order  to  permit  a  multiemoloyer  plan 
to  cause  to  constructed  on  imimproved 
real  property  held  by  the  plan  certain 
building  structures,  all  or  a  substantial 
portion  of  which  will  be  used  by  the  plan 
for  the  purpose  of  carrying  on  its  ordi¬ 
nary  and  necessary  operations  on  an  effi¬ 
cient  smd  economical  basis,  by  a  con¬ 
struction  general  contractor  and  sub¬ 
contractors  who  are  parties  in  interest 
or  disqualified  persons  with  respect  to 
the  plan.  It  is  represented  that  the  ex¬ 
emption  as  requested  sets  forth  certain 
conditions  which  must  be  satisfied  and 
which  are  sufficient  to  protect  the  inter¬ 
ests  and  rights  of  participants  and  bene¬ 
ficiaries  of  such  plans. 

Requested  exemption.  It  is  requested 
that  the  following  class  exemption  be 
granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code  and  in  accordance  with 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-20  I.R.B.  14. 

Sec.  1 — Prospective.  Effective  on  the’ 
date  this  exemption  becomes  effective, 
the  restrictions  of  section  406(a)  (1)  of 
the  Act  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (D) 
of  the  Code,  shall  not  apply  to  the  con¬ 
struction  for  a  multiemployer  plan  of 
a  building  structure  all  or  a  substantial 
portion  of  which  will  be  used  by  such 
plan  for  the  purpose  of  carrying  on  its 
ordinary  and  necessary  activities  on  an 
efficient  and  economical  basis,  by  a  con¬ 
struction  general  contractor  or  subcon¬ 
tractors  which  are  parties  in  interest  or 
disqualified  persons  with  respect  to  the 
plan  solely  by  reason  of  having  employees 
who  are  covered  by  the  plan,  provided 
that: 


(a)  Before  the  construction  contract 
for  the  building  structure  has  been 
awarded  the  plan  shall  have  secured  bids 
for  the  construction  of  the  building 
structure  from; 

(1)  At  least  two  financially  responsi¬ 
ble  and  otherwise  qualified  unaffiliated 
construction  general  contractors  and 
subcontractors  if  the  total  estimated  con¬ 
struction  costs  of  the  building  structure 
are  $500,000  or  less;  or 

(2)  At  least  three  flancially  responsi¬ 
ble  and  otherwise  qualified  unaflUiated 
construction  general  contractors  and 
subcontractors  if  the  total  estimated 
construction  costs  of  the  building  struc¬ 
ture  are  over  $500,000. 

(b)  The  contractor  to  whom  the  con¬ 
tract  is  awarded  shall  be  one  of  the 
unaffiliated  construction  general  contrac¬ 
tors  which  submitted  a  bid  under  sub¬ 
section  (a)  and  shall  provide  adequate 
secmity  to  insure  timely  completion  of 
the  building  structure. 

(c)  At  least  60  days  prior  to  the  award 
of  the  contract  for  the  construction  of 
the  building  structvure,  and  continuing 
until  the  award  of  the  contract,  notice 
of  the  proposed  construction  of  the  build¬ 
ing  structure  along  with  copies  of  the 
bids,  a  copy  of  the  Federal  Register 
notice  of  the  granting  of  this  exemption, 
and  a  statement  by  the  plan  setting  forth 
the  basis  of  its  compliance  with  each  of 
the  conditions  of  this  exemption,  shall 
be  continuously  and  prominently  posted 
at  all  offices  of  the  plan,^  all  hiring  halls 
and  dispatch  halls  of  employee  organi¬ 
zations  whose  mranbers  are  participants 
in  the  plan  and  all  places  where  mem¬ 
bership  meetings  of  the  employee  orga¬ 
nization  are  cushnnarily  held,  for  inspec¬ 
tion  by  plan  participants. 

The  notice  required  by  this  subsection 
shall  also  contain  the  following  state¬ 
ment; 

Any  participant  who  believes  the  transac¬ 
tion  described  does  not  satisfy  the  conditions 
of  the  class  exemption  may  send  a  statement 
containing  the  reasons  tat  such  belief  and 
any  pertinent  facts  to  “Multlemployer 
Plans — Real  Property”,  Office  of  Employee 
Benefits  Security,  Labor-Management  Serv¬ 
ices  Administration,  Room  N-47I6,  U.S.  De¬ 
partment  of  Labor,  Washington,  D.C.  20316 
on  or  before  (Insert  date  45  days  after  the 
date  of  posting  of  notice  of  proposed 
contract].” 

(d)  The  plan  shall  file  six  copies  of 
the  notice  required  under  subsection  (c) 
above  at  least  60  days  prior  to  the  date 
of  the  award  of  the  contract  for  the  con¬ 
struction  of  the  building  structure  at  the 
following  address:  “Multiemployer 
Plans — Real  Property”,  Office  of  Em¬ 
ployee  Benefits  Security,  Labor-Manage¬ 
ment  Services  Administration,  Room  N- 
4716,  U.S.  Department  of  Labor,  Wash¬ 
ington,  D.C.  20216. 

Sec.  2. — Retroactive.  Effective  Janu¬ 
ary  1,  1975  imtil  the  effective  date  of 
this  exemption,  the  restrictions  of  sec¬ 
tion  406(a)  (1)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  by  reason  of  section  4975 
(c)  (1)  (A)  through  (D)  of  the  Code,  shall 
not  apply  to  the  construction  for  a  multi¬ 
employer  plan  of  a  building  structure 


all  or  a  substantial  portion  of  which  will 
be  used  by  the  plan  for  the  purpose  of 
carrying  on  its  ordinary  and  necessary 
activities  on  an  efficient  and  economical 
basis,  and  by  a  construction  general  con¬ 
tractor  or  subcontractors  which  are  par¬ 
ties  in  interest  or  disqualified  persons 
with  respect  to  the  plan  solely  by  reason 
of  havinjg  emploirees  who  are  covered  by 
the  plan,  provided  that  the  plan  shall 
have  complied  with  all  of  the  require¬ 
ments  set  forth  in  section  1  above,  except 
that: 

(a)  The  plan  need  only  have  secured 
at  least  two  estimates  from  otherwise 
qualified  unaflUiated  construction  gen¬ 
eral  contractors  and  subcontractors  for 
the  total  construction  costs  of  the  budd¬ 
ing  structure. 

(b)  For  a  period  beginning  within  30 
days  after  the  effective  date  of  this  ex- 
em^'tion  and  lasting  for  at  least  60  days, 
notice  of  the  construction  of  the  build¬ 
ing  structure  along  with  copies  of  the 
estimates,  copies  of  ^aU  contracts 
awarded,  a  copy  of  the  I^eral  Regis¬ 
ter  notice  of  the  granting  of  this  ex- 
em»'tlon.  and  a  statement  bv  the  plan 
setting  forth  the  basis  of  its  compliance 
with  each  of  the  conditions  of  this  ex¬ 
emption,  shall  be  continuously  and 
prominently  posted  at  all  offices  of  the 
plan.  aU  hiring  halls  and  dispatch  hsdls 
of  employee  organiatlons  whose  members 
are  participants  in  the  plan  and  all 
p'aces  where  membership  meetings  of 
the  employee  organization  are  custom¬ 
arily  held,  for  inspection  by  plan  par¬ 
ticipants. 

The  notice  reouired  by  this  subsection 
shall  also  contain  the  following  state¬ 
ment: 

Any  participant  wbo  bellevea  tba  transaction 
deacrlbad  does  not  satisfy  ths  conditions  of 
the  class  exemption  mav  send  a  statement 
containing  the  reasons  for  such  belief  and 
any  pertinent  facts  to  “Multlemployer 
Plans — Real  Property”  Office  of  Employee 
Benefits  Security,  Labor-Management  Serv¬ 
ices  Administration,  Room  N-4716.  n.S.  De¬ 
partment  of  Labor,  Washington.  D.C.  20216 
on  or  before  (Insert  date  46  days  after  the 
date  of  posting  of  the  notice  of  proposed 
contract  (. 

(c)  The  plan  shaU  file  six  copies  of  the 
notice  required  under  subsection  (b) 
within  at  least  30  days  after  the  effective 
date  of  this  exemption  at  the  following 
address:  “Multiemployer  Plans — ^Real 
Property”,  Office  of  ESnployee  Benefits 
Security.  Labor-Management  Services 
Administration.  Room  N-4716,  UB.  De¬ 
partment  of  Labor,  Washington,  D.C. 
20216. 

(d)  The  applicant  shaU  give  notice  of 
the  proposal  of  this  exemption  to  the 
members  of  the  employee  organization 
members  of  which  are  covered  by  the 
applicant  plan  and  to  participants  and 
beneficiaries  of  the  plan,  including  a 
copy  of  the  proposal  of  this  exemption, 
in  the  form  and  manner  set  in  subpara¬ 
graph  (b)  above,  except  that  a  pieriod 
beginning  within  five  days  after  the 
publication  of  this  proposal  and  ending 
January  19,  1976  shall  be  substituted  for 
the  date  set  forth  therein. 

Sec.  3 — Definitions.  For  purposes  of 
sections  1  and  2  above — 
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(a)  The  term  “total  construction 
costs”  means  the  sum  of  the  costs  neces¬ 
sary  to  complete  the  entire  building 
structme,  including,  but  not  limited  to, 
such  off -site  costs  as  may  relate  to  util¬ 
ities,  water  supply  and  sewage. 

(b)  The  term  “substantial  portion”  re¬ 
lating  to  the  use  by  the  plan  of  a  build¬ 
ing  structure,  shall  mean  that  immedi¬ 
ately  following  construction  of  the  build¬ 
ing  structure  at  least  25  percent  of  the 
usable  space  thereof  shall  be  used  by 
the  plan  for  the  purpose  of  carrying  on 
its  ordinary  and  necessary  operations  on 
an  efficient  and  economical  basis  and  the 
plan  expects  to  use  at  least  25  percent  of 
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such  usable  space  for  the  foreseeable 
future. 

(c)  The  term  “unaffiliated  construc¬ 
tion  general  contractor”  means  a  con¬ 
tractor  (1)  whose  directors,  officers,  five 
percent  shareholders,  or  partners  are 
neither  officers,  directors,  or  employees 
who  have  the  power  to  exercise  a  con¬ 
trolling  influence  over  the  management 
or  policies  of  the  employee  organiza¬ 
tion,  nor  a  member  of  the  family  of 
such  officer,  director  or  employee,  nor 
fiduciaries  of  the  plan,  nor  members  of 
the  family  of  such  a  fiduciary,  and  <2) 
whose  employees  constitute  no  more 


than  five  percent  of  the  participants  in 
the  plan. 

fd)  The  term  “member  of  the  family” 
shall  mean  a  relative  as  defined  in  sec¬ 
tion  3(15)  of  the  Act,  or  a  brother,  sis¬ 
ter,  or  a  spouse  of  a  brother  or  sister. 

Signed  at  Washington,  D.C.  this  thir¬ 
teenth  day  of  December,  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
U.S.  Department  of  Labor. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 
IFR  Doc.75-34202  Piled  12-16-75:11:24  am] 
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